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EDITORIAL NOTES 







Tue LEGISLATURE, as is its usual custom, has been spending a lot of time 
on bills either trivial, absurd or entirely unnecessary instead of speeding 
up on important matters of substantial value to the State. In this respect 
it probably does not differ from other State Legislatures. For example, 
in Illinois a law has not only been introduced but passed, requiring all 
laws, official proceedings, etc., to be in “the American language,” whereas, 
in the first place, the Constitution of that State says they must be in “the 
English language,” and so they have been; and in the second place, there 
is no such language as “the American language.” We could enumerate 
various bills at Trenton which are just as absurd, but none more so than 
the provisions of the proposed statute which reads (italics ours) : 

“No history or textbook or reference book shall be adopted for use or 
be used in any of the public and private schools located in the State of 
New Jersey which ignores, omits, discounts, or in any manner belittles, 
falsifies, misrepresents, distorts, doubts or denies the events leading up to 
the Declaration of American Independence or those connected with the 
War of Independence or any other war in which this country has been 
engaged.” 

It is true that when some educators of the State were heard from the 
bill was amended, but think of New Jersey being asked to have such a law 
on its statute book! We all know that some textbooks of history used in 
some of the schools are badly written if not quite incorrect in certain 
detailed features, but local boards of education have the power to cast them 
out, and the State Board may disapprove of them if it will; and if it 
would be sheer nonsense to have a State-wide censorship of histories for - 
public school use, how much more tyrannical it would be to censor them 
for private schools! The language of the proposed statute would bar out 
every American history of which we have any knowledge. Who is or are 
to write the new ones, and how are they to tend to exalt the truth? We 
have no doubt of the good intention of those patriotic societies which have 
pressed for the passage of the law as above noted; they are supposed to be 
moved by high patriotic purpose; nevertheless the proposition is too pre- 
posterous ever to be enacted in any such shape, and no such law should be 


passed, ever. 












































We have often felt, and believe thousands of good citizens in this 
State have felt, that the business of paroling from the State prison is fre- 
quently overdone. There are cases, no doubt, where prisoners imprisoned 
for a first offense, have really undergone a change of heart and intend to 
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and will lead a new life when free, but what of those who are not first 
or even second offenders, or whose crime was a real felony with no excuse 
for it? Why should they not serve out their full term, if not for their 
own good, yet for the protection of the public? Whose good should 
be consulted first, theirs or that of the whole State whose laws have 
been woefully transgressed? Take, for instance, the case of a man whose 
history appeared in the press of our State only last month. He had 
been three days out of State prison on parole, having served 37 months 
and 5 days of a three to seven year sentence for burglary. According to 
the records on May 27, 1920, he was sentenced in Richmond, Va., to five 
years in the State penitentiary for burglary. He was put to work in the 
lime kiln and on July 9 escaped. He came north and on July 27, that 
year, was arrested in Newark and sent to the county penitentiary for six 
months on a charge of loitering. The Richmond authorities learned of his 
arrest and filed a detaining warrant with the Warden of the penitentiary, 
but, on November 11, before his term in Newark had expired, he again 
escaped. Less than a month later, on December 4, he was once more 
arrested and sentenced to from three to seven years for breaking and 
entering with intent to steal. He was released on parole January 27, 
1924. On January 30 he entered a home in Newark and stole $270 worth 
of clothing. On February 4 he robbed a house in Bloomfield of a fur coat 
and two violins. On February 8 he robbed a home in Glen Ridge of $300 
worth of clothing. On February 10, returning to Bloomfield, he stole 
an overcoat and gloves. While trying to sell some of his loot in a second 
hand store he was arrested, as detectives were on his track. Of course 
he will go back to Trenton. But why was he paroled at all? Who influ- 
enced it? And who shall say he will serve out his new term fully again? 
We fully believe in “reforming” a criminal when it is possible, but should 
not extraordinary indications of a thorough reformation of character be 
assured before the parole system takes hold and puts the criminal out 
into the open to prey again upon innocent people? 





It should hardly need the report of the State Board of Control, as 
made by its President, Ellis P. Earle, to the Governor, nor the Governor’s 
own imprimatur, to convince the Legislature of the importance of doing 
far more than it has in recent years toward a fair and just construction 
program for our institutional needs. The insane, feeble-minded, etc., are 
so housed as to make their condition a disgrace to the State. Whether 
it be by direct tax or otherwise, it is even more important that unfortu- 
nates should be well cared for than to have better public roads. Men and 
women are better than mere things. 





The “Freehold Transcript” is quite right when it said last month, in 
discussing a bill pending in the Legislature to permit municipalities and 
counties to join in the state employés’ pension fund: “We have never 
exactly been able to see why public officials should work a part of their 
lives and then sit back and enjoy a pension largely at the expense of the 
general tax-payers. It would seem to be a better plan to pay competent 
people good wages and then let them take care of the future the same as 
the rest of us are expected todo. With the ever increasing number of pub- 
lic employés the time may come when half of the people will be work- 
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ing to pay the salaries and pensions of the other half. Yet all officials 
spend much time talking about lower taxes. It seems almost as if ‘there 


ain’t no such animal.’ ” 





Possibly the Legislature has taken some steps to ascertain if the 
quack doctors who have been discovered by the hundreds in Connecticut, 
New York and elsewhere have also come to and are quartered comfortably 
in practising offices in this State, but one has not seen mention of it. They 
will, no doubt, be driven out of the States mentioned in due course, but not 
entirely. Yet they are worse than quack lawyers, by which latter we 
mean those who have license to practice but have no legal learning and so 
practice that they ought to be in jail. Unfortunately there are such in 
every State, even in New Jersey. It is pleasant to note that the New 
York State Medical Society, by its President, is backing the drive of the 
Department of Health of New York City to secure a law that will quite 
certainly eliminate quack doctors in that State in at least five years. The 
proposed law will require doctors to be relicensed at once and every five 
years thereafter. Most of our readers do not know how many pretended 
cults are advertised as sure-cure propositions and are represented by doc- 
tors with and without regular signs on their offices. Here is the list as 
set down by Dr. Monaghan of New York—a real curiosity shop in itself: 

Aerotherapy, astral healers, autothermy, beautifier establishments, 
biodynamochromatic therapy, blood specialists, bone setters, cancer cures, 
chromotherapy, Christos (blood washers), chromopathy, diet therapy, dia- 
thermy, drugless healers, electrotherapy, electortonic methods, electric light 
diagnosis, electryonic methods, electrotronapro-therapy, geo-therapy, hyp- 
notist, hydro-therapy, herbalist, helitherapy, irido-therapy diagnosticians, 
Kneipp cure, leonic healers, mental healing, medical gymnast, machano- 
therapy, naturologist, matureopath, neuro-therapy, naparapath, optical in- 
stitutes, obseity cures, patent medicine men, photo-therapy, physic-therapy, 
psycho-therapy, practotherapy, quartz therapy, spondylo therapy, saniprac- 
tor, spectrocrome, special food faddists, special drug faddists, spectro- 
therapy, tropho, the rapy, telathermy, vacuum and serum cures, vitopath, 


zodiac therapy and zonet therapy. 





Cross-examination is always a most interesting feature of a trial if 
in skillful hands. It is sometimes even more interesting when objections 
cannot intervene to prevent questions and answers ad libitum. Such an 
occurence was the cross-examination, and even the first preliminary 
examination, of Mr. Frank Vanderlip before the Senate Committee, on 
Public Lands in Washington the middle of last month. Of course it is 
not, in legal parlance, a correct thing to say that he was “cross-examined,” 
for he had no counsel to give him a primary examination. But the whole 
committee examined and cross-examined him nevertheless, and real trials 
at law have furnished no such close and over-close and direct and redirect 
questioning in years past as in his case. His proposition was that he 
had heard gossip-mongers talk of a sale of the newspaper owned by 
former President Harding for double its real value and—and—where did 
the money come from and go to? His duty to the country was to repeat 
the tale publicly in the hope that, somehow, the story would be found to 
be untrue and President Harding’s character vindicated. The vindication 
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came, but was not in behalf of Mr. Vanderlip. The scotcher was scotched 
to a midget. 





There ought to be no choice as towhether a drunken or 
otherwise thoroughly reckless driver of an automobile shall go to jail 
or pay a fine. The jail only is the proper place for him to protect the 
public. So there should be no choice in the matter of a landlord’s fur- 
nishing heat to his apartment house, if it be part of his contract to fur- 
nish it. According to a law of New York State a choice is given, and 
recently a landlord was told to pay a fine of $500 or go to jail for 30 
days. He went to jail because of the size of the fine, whereas he should 
have had both jail and fine. Tenants are helpless in cold weather if land- 
lords do not heat, and health is certainly to be considered before clem- 
ency. If heat cannot be produced; if coal cannot be purchased, that is 
an excuse. But in the case stated there was no such or any excuse. 
There have been just such instances in New Jersey—no heat, no excuse 
—and yet nobody has gone to jail for it that we have observed. 





In Schecktman v. Schecktman, decided in the Court of Chancery in 
January last, the following was held, and the law of the case clearly stated : 
1. Moneys deposited in the name of a wife, although given to her by her 
husband, are presumed to belong to her. 2. Where money is deposited by 
a husband in his own name, it is presumed to belong to him, and a wife 
claiming same as having been given to her and depasited at her request has 
the burden of proof. 3. Where testimony of a wife claiming funds depos- 
ited in her husband’s name disclosed that, though he may have given her 
all his wages, she gave back part of them knowing that he deposited same 
in his own name, she was not entitled to the sum so deposited. 





That was probably an unusual case decided sometime ago in Chan- 
cery by Vice-Chancellor Ingersoll, the case of The Shelbourne v. Crossan 
Corporation et al. One of the defendants was the R. C. Maxwell Com- 
pany, which had placed an electric light sign of enormous size, 66 feet 
high by 72 feet long within 110 feet of the Shelbourne Hotel. It kept 
burning till after midnight and shone directly into some 40 or 45 rooms, 
unquestionably disturbing any occupants who sought rest in bed. One 
curious part of the contest for an injunction was that the complainant fixed 
the hour as 12 o’clock midnight when it should be entitled to relief, since 
until that time it kept its own orchestra playing and its guests dancing— 
when they choose to so dance. As a matter of course the injunction asked 
for was granted. But what of the guests who desired to retire by 10 or I! 
o’clock? Perhaps there were none so foolish as to go to bed at such an 
unholy hour. 





In the year 1923 there were 235 attorneys admitted to the Bar of New 
Jersey. In all 76 were rejected after examination. This means that 32 
per cent. were unfitted then to become lawyers. In 1922, 194 attorneys 
were admitted; how many were then rejected we do not know. It is evi- 
dent from the number pressing into or toward the field of legal practice 
in these combined years that the ratio of those who desire to become at- 
torneys to the population of the State has not been diminishing. Accord- 
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ter in many other employments. One lawyer to 800 inhabitants, which 








ing to some comparative lists of lawyers as given out by the Carnegie 
Foundation there is a decline in the ratio throughout the United States. 
The bulletin of that corporation shows that in 1900 there were 151 lawyers 
to 100,000 population, in 1910, 133, in 1920, 125, and it would seem to be a 
result of higher requirements for admission to the Bar and perhaps owing 
to a greater concentration of business in the hands of large firms in the 
cities. We cannot give the past ratio in New Jersey, as we have about 
4,300 lawyers on the roll and the population may be considered as 3,300,- 
000, but it would seem to be, by 1923 statistics, about 130 to 100,000. 
Probably present requirements will reduce this ratio in 1924 and here- 
after, especially when it is becoming evident, at the present high prices | 
of living, that average young lawyers who attempt an honest business must | 
struggle for years before they can make a livelihood. They could do bet- 


























means one to not over 150 families, would seem to be a pretty large ratio 
when a living wage is considered, especially when the ratio of physicians 
in the United States is known to be only 159 to 100,000, or one to about 
100 families. 





While on this subject we may note an address delivered last June be- 
fore the Illinois State Bar Association by one Edward T. Lee of Chicago, 
a teacher of law instead of a practicing lawyer, and for that matter, we 
think, less qualified to speak on the subject selected than if he were an ac- 
tive practitioner. But be that as it may he held forth on the theme: “Does 
the establishment of large law offices tend to commercialize the law and 
lower the dignity and independent standing of the legal profession?” He 
makes a strong case, but, as times are, an unavailing case. The old-time 
lawyer is about extinct and is not likely to be revived. Pity ’tis, ’tis so, 
but so it is. The whole range of legal practice has been so extended 
and ramified that, in these days, a lawyer must have some knowledge of 
every knowledge to gain the head of his profession. He must know 
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science and mechanics and the arts and new inventions and discoveries and 
have saving-devices—such as telephones and stenographers and collectors 
and what not—to be equal to the task of his employment by merchants and, 
doctors and engineers and automobile makers and corporations with every 
conceivable sort of franchise, etc., etc. Still there is a whole bushel of 
truth in Mr. Lee’s description of the old-time country and even city at- 
torney when he says: 

“In the early days of our country, with few exceptions, all the great 
lawyers practiced alone, with such apprentice and clerical help as they 
could personally direct. Perhaps that fact made them great, strong, and 
self-reliant. They were free, independent, and unsubsidized. They served 
long apprenticeships to the law; they were men of trained patience, tire- 
less industry, and studious habits. Occasionally they doubled up in a 
nominal partnership, to divide office expenses and to keep a general eye 
each on the other’s business. I recall a law office in a small New England 
city of many years ago; a single’room, one lawyer in one corner, the other 
in the diagonal corner, a small office boy at a table between them, an old 
wood-stove which kept the aforesaid office boy busy: in winter time 
carrying up cord-wood two long flights of stairs. It was a live, law office, 
with a tradition of politics, State and National. Distinguished lawyers 





















Lo nt iw So 


es 














70 THE NEW JERSEY LAW JOURNAL 


and public men dropped in frequently and talked law and politics, pref- 
erably politics. When a client called with a delicate case, the other lawyer 
and office boy took the air. When the one room became absolutely too 
small, the firm moved to a suite in a new building—two rooms, with car- 
pets on the floor. Other lawyers visited the suite out of curiosity, com- 
mented on the extravagance and prophesied ruin. The largest law firm 
in the city had a suite of four rooms and three members—one the Gover- 
nor of the State, another a former Supreme Court Judge, and the third 
the Judge’s son-in-law, a celebrated trial lawyer. They had a large, gen- 
eral practice, did all their own work, with the assistance of one law student 
and a clerk. There were no stenographers and typewriters in those days, 
and a woman in a law office was a rara avis. Only one lawyer in the town 
was a corporation director, though not a few were trustees—of churches. 
The lawyers and law firms of the past were lawyers, pure and simple. 
Their incomes were derived almost solely from the practice of the law. 
Their offices were law offices, and they looked it, and their owners were 
like them.” 

All of which is exactly so. But what modern lawyer now hankers 
after that “single room” and “small office boy?” They can be counted 
on one’s fingers. The world moves; whether for better or worse is 
another question. 





A very proper change has been made by the Supreme Court in 
reducing the Bar Examinations from three times to two times per year. 
Hereafter they will be held on the first Fridays succeeding the first Tues- 
day in March and October for attorneys, and for counselors one week 
later. The rearrangement of Circuit Court Terms, to be coincident with 
the minor judicial Court Terms, are to be as follows: 

Cape May County, second Tuesdays in April, September and De- 
cember; Salem, third Tuesdays in April, September and December; Cum- 
berland, fourth Tuesdays in April, September and December; Atlantic, 
second Tuesdays in January, May and October; Camden, second Tues- 
days in April, September and December; Gloucester, first Tuesday in 
February and second Tuesdays in May and October; Monmouth, third 
Tuesday in April, fourth Tuesday in September and third Tuesday in 
December; Burlington, fourth Tuesday in April, second Tuesday in Oc- 
tober and fourth Tuesday in December ; Ocean, second Tuesday in April, 
third Tuesday in September and second Tuesday in December; Mercer, 
second Tuesdays in January, May and October; Hunterdon, second Tues- 
days in April, September and December; Warren, fourth Tuesdays in 
April and September and third Tuesday in December; Middlesex, first 
Tuesday in April, third Tuesday in September and second Tuesday in 
December; Union, second Tuesdays in January, May and October; Som- 
erset, second Tuesday in April and third Tuesdays in September and De- 
cember; Morris, second Tuesdays in January, May and October; Bergen, 
first Tuesday in April and second Tuesdays in September and December ; 
Passaic, second Tuesday in January and fourth Tuesdays in April and 
September; Sussex, third Tuesdays in April, September and December. 





In our October number, 1923, we said a few words in referring to 
accidents in point (134 in 1922), as to the neglect of Congress in not pass- 
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ing regulatory laws concerning the flying of aeroplanes. The January 
“Law Notes” replied to our comments and said: “It is a question not 
easy of solution what jurisdiction Congress has in the matter. Of course 
as aviation becomes so far commercialized that goods and passengers are 
carried for hire, this will constitute interstate commerce which Congress 
alone can regulate; and that regulating power will doubtless extend to 
prescribing precautions against accident. But flight for pleasure, exhi- 
bition or experiment is not within the Congressional power because it 
extends across a State boundary, any more than is an extended pleasure 
trip by automobile. It is doubtful if many of the accidents referred to 
in the preceding quotation happened under conditions subject to Federal 
control and equally doubtful if many of the accidents of the next decade 
will so happen. The matter is one primarily up to the States and not to 
Congress, which brings to attention the Uniform Aeronautics Act (9 U. L. 
A. 17) approved by the National Conference of Commissioners in August, 
1922, and already adopted in eight States. The possibilities of flight are 
so extended, and State lines are so impossible of discernment from the 
air, that the subject is one as to which uniformity is most desirable, and it 
is to be hoped that the States will resort to the Uniform Act rather than 
complicate the subject by variant legislation. The Uniform Act is also 
recommended by the fact that it avoids the hostility to a new method of 
travel which has been manifested with respect to prior inventions. The 
Act contains however, one notable omission, viz., there is no provision 
for the examination and licensing of aviators. Experience with the auto- 
mobile has shown that traffic regulations do not avail while persons unfit by 
lack of mentality, deficiency of moral character or lack of technical train- 
ing are allowed to operate dangerous vehicles.” 





While it does not appear from the published evidence in the Ander- 
son case in New York City that his guilt as chief officer of the Anti- 
Saloon League was that of forgery, it did appear that he was reprehensi- 
ble in more ways than one in the conduct of his office. His testimony 
alone would convict him of managing the monetary affairs of the League 
in a way as far removed from good business as possible, and he was too- 
obtuse in mind to see it. Of course his conduct required his removal 
from office and of course, also, it had nothing to do with the merits of 
Prohibition or of the League as an organized institution against the saloon. 
One blackbird in a flock of several millions of adherents to a principle 
does not blacken those millions. We are glad to notice that the League in 
New Jersey puts itself on the right ground when in an editorial of its 
organ, “The American Issue,” of Feb. 16th, written before Mr. Ander- 
son’s conviction, it states emphatically that his usefulness is at an end. 
Every moral cause loses when it carries the dead weight of one untrue 
to high principles of business conduct. 





In connection with the Court -records in this State on the “boot- 
legging” businéss, it must surely have been observed by all ‘readers of 
the newspapers that the great bulk of offenders brought before Federal or 
State Judges have foreign names. Take one day’s illustration only, Feb. 
18, 1924, before Judge Rellstab in Newark, when he imposed fines on 
some 35 or more breakers of the law, who had pleaded “guilty,” totalling 
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$6,275. The names ran: Palmese, Tambrino, Policastro, Genaro, Hock, 
Malloy, Pensick, Steinal, Petrucelli, Alter, LaBella, Gassall, Capawanna, 
Knoller, Stubin, Schwartz, DiFillippo, Wice, Pinkero, and so on. These 
are all foreign names. Were they really naturalized citizens, or were they 
aliens? Probably the Judge did not inquire, but would it not be well to 
ascertain in future cases whether the large majority of law breakers, not 
only in Prohibition matters, but in other, especially felonious, crimes, are 
by aliens or otherwise? If so it should strengthen the hands of those in 
Congress who would make more rigid the moral standards of those ad- 
mitted as immigrants into this country. 





DIVORCE A MENSA ET THORO. 





{Mr. Richard Stockton, of Newark, has printed two pamphlets on different 
phases of the law of Divorce in this State. The third compilation is published 
herewith.—Ebrtor]. 

Section 3 of the Divorce Act provides as follows: “Divorces from 
bed and board may be decreed for I. Adultery by either of the parties; 
II. Willful, continued and obstinate desertion for the term of two years; 
III. Extreme cruelty in either of the parties.” 


LENGTH OF SEPARATION . 

In all cases of divorce from bed and board, the Court may decree a 
separation forever thereafter, or for a limited time, as shall seem just and 
reasonable, with a provision that in case of a reconciliation at any time 
thereafter the parties may apply for a revocation or suspension of the 
decree, and upon such application the Court shall make such order as may 
seem just and reasonable, (Laws 1907, p. 474; Divorce Act). 


DANGEROUS SuITS. 

These suits for judicial separation are limited divorces and known 
as a mensa et thoro suits; they are neither popular nor effective, and are 
apt to prove of great damage to either or both of the parties. The decree 
does not dissolve the marriage relation (Zule, 1 Eq. 96) ; nor does it change 
the property rights of the parties; its only effect is to compel them to 
live apart (Supreme Council, etc., v. Smith, 45 Eq., 466; 17 Atl. 770; 
Wood v. Price, 79 Eq. 1 and 14; 81 Atl. 1093; affirmed 81 Atl. 983), and 
therefore precludes a subsequent suit for absolute divorce on the grounds 
of desertion while such decree is in force. Furthermore, the law provides 

oo relief for adultery, desertion and extreme cruelty, and the same 

f (support and the custody of the children) can be obtained by a suit 
fet maintenance under section 26 of the Divorce Act, with the added 
advantage that such suit for maintenance will not only preclude a subse- 
quent suit for divorce but in such divorce suit the decree in the mainten- 
ance suit, if not set aside or in any way impeached, is a conclusive adjudi- 
cation of the husband’s constructive desertion and precludes a re-exam- 
amination of that issue (Lake, 89 Atl 534; Smith, 55 Eq. 222; 37 Atl. 
49; Oertel, 92 Eq. 327; 112 Atl. 487). 


REASON FOR STATUTE. 
Before the year 1891 extreme cruelty was the only ground for di- 
vorces from bed and board. A statute was passed in that year giving the 
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option to persons who had grounds for absolute divorce, but were con- 
scientious objectors thereto, to obtain a divorce from bed and board on 
such grounds (adultery and desertion), but in 1896 the Court of Errors 
and Appeals held that such statute was class legislation and therefore un- 
constitutional. (Middleton, 54 Eq. 692; 35 Atl. 1065 ; 37 Atl. 1106). How- 
ever, the Divorce Act of 1907, section 3, circumvented that by adding 
adultery and desertion for two years as grounds for divorce from bed and 
board. 


OnzLy OnE DECREE. : 
There are no decrees nisi in these suits; the only decree is the final 


decree. 


Errect OF DECREE. 

A married woman, living apart from her husband under a decree of 
divorce a mensa et thoro, is not enabled by our statutes to maintain an 
action at law against her husband (Drum, 69 N. J. L. 557). Petitioner, 
within two years after she had been deserted by her husband, sued him 
in New York, where both resided, for divorce a mensa et thoro, on the 
ground of cruelty, and obtained a decree accordingly. She subsequently 
acquired a residence in New Jersey and sued him here for divorce a 
vinculo matrimonii, on the ground of desertion. Held, she was not enti- 
tled to relief (Kyle, 52 Eq. 710; Lake, 80 Eq. 350). Where a decree of 
divorce a mensa et thoro contained a requirement that the husband would 
release his curtesy in the property of his wife on demand, after the 
death of the wife, her heirs could not enforce such action by him, the 
obligation being personal between the parties (Shannon v. Watt, 87 Eq. 
142). A wife divorced a mensa et thoro is still under the obligation of 
chastity, and alimony is conditional on her performance of that obligation 
(G. v. G., 67 Eq. 30). 

There is a case of a Mrs. B. who in the year 1922 desired to bring a 
suit against her husband for absolute divorce on the grounds of desertion. 
He had deserted her in the year 1914 and, since then, she acquired some 
real estate and desired to divest him from any share therein. It appears 
that in the year 1917 she brought a suit against him for support (Docket, 
42, p. 611). She thought it was a separate maintenance suit under sec- 
tion 26 of the Divorce: Act, but it developed that her solicitor, now de- 
ceased, had brought an a mensa suit and a final decree had been entered 
therein in the year 1917, which decree directed Mr. and Mrs. B. to live 
apart forever. It was determined that the a mensa suit was an “election 
of remedies” on her part and the decree in that suit was an adjudication 
of all matrimonial offenses up to that time. It, therefore, can be seen 
what damage can be done to a client by bringing such a suit. 


ProoF NEcEssarY TO EsTaBLISH ExTREME CRUELTY. 

In June, 1921, the Court of. Errors and Appeals of New Jersey de- 
cided the case of Doty v. Doty. It is reported in 92 Eq. 660 and 114 Atl. 
546, and is as follows: “Husband’s conduct, to justify wife in leaving 
him, need not consist of actual physical violence, but is sufficient if it en- 
dangers her life or her health, or renders her life one of such extreme dis- 
comfort and wretchedness as to incapacitate her to discharge the duties of 
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a wife. In wife’s action for divorce on ground of desertion, evidence that 
husband frequently became intoxicated, preventing him from having steady 
employment and providing the necessaries for the wife and children; that 
he called the wife vile names and charged her with infidelity ; that he in- 
troduced dissolute men and women into the home and caroused with them 
until 1 and 2 o’clock in the morning, at which time most indecent and 
profane language was used, and that the wife, by reason thereof, was un- 
able to obtain the proper sleep and lost her health: held, to establish that 
such conduct was sufficiently cruel to justify wife in leaving him.” 

This doctrine was followed by V. C. Backes in Hoagland, 114 Atl. 
744, and reiterated by the Court of Errors and Appeals in November, 
1922, in Cavileer, 119 Atl. 101, the decision in which case also says: “A 
single act of personal violence upon the part of a wife against her husband 
is not extreme cruelty justifying abandonment of, and refusal to support, 
the wife, where the injury was slight and the act was committed under 
circumstances which do not furnish any reasonable apprehension that the 
continuance of cohabitation would be attended with further personal in- 
ury.” 
These are the latest cases on the doctrine of extreme cruelty and show 
the present construction by the Courts, though the present construction 
differs but slightly from earlier cases (Weigel, 60 Eq. 622; Taylor, 73 
Eq. 745; 70 Atl. 323); and the Court of Errors and Appeals in the year 
1874 used almost the exact language as in the above decisions (Close, 
25 Eq. 526), except that the ruling now is that there need not be any 
actual physical violence, which reverses that part of the doctrine in the 
Close case and also in the case of Cook, 11 Eq. 195, and Thomas, 20 Eq. 
97, and Casey, 83 Eq. 603; 93 Atl. 720, but follows the doctrine in 
Black, 30 Eq. 215, and Graecen, 2 Eq. 459. 

Except Zule, Eq. 196, the first reported case in New Jersey on extreme 
cruelty was in October, 1831 (Clutch, 1 Eq. 474), in which the Chancel- 
lor then held the husband guilty of extreme cruelty because he neglected 
to provide food for his wife and was intemperate and grossly abusive to 
her, and treated her with great impropriety, so that it was unsafe for her 
to live with him. The case recites that on one instance he “took her up 
forcibly and turned her out of doors and then shut the door against her.” 
Also that she exhibited marks and bruises on her person which she rep- 
resented to be the effect of her husband’s violence. 

The words “extreme cruelty” in our Divorce Act are no stronger 
in meaning than the term Saevitia derived from the civil law (Smith, 40 
Eq. 566; 5 Atl. 109). Instance: Assault and battery after years of 
abuse and ordering wife to become a household servant (Csanyi, 93 Eq. 
11; 115 Atl. 76). Subjecting wife to illegal operations (Rhodes, 92 
Eq. 252, 114 Atl. 414; Mountford, 120 Atl. 634). Providing wife with 
mere food and shelter in home of father of husband and having no inter- 
course with her and subjecting her to indignaties from his family (Hor- 
wath, 91 Eq. 435, 110 Atl. 5763. Communicating venereal diseases to 
wife (Danielly, 93 Eq. 556; 118 Atl. 335; Dowling, 91 Eq. 464; 110 
Atl. 39, affirmed 93 Eq. 159; Crane, 45 Atl. 270; Cook, 32 Eq. 75). 
Gross abuse of marital rights (McDermott, 92 Eq. 245; 109 Atl. 729, 
affirmed 111 Atl. 926; Martin, 87 Eq. 361; 100 Atl. 228; Weigel, 60 
Eq. 322; 63 Eq. 677; Chadwick, 52 Eq. 539; English, 27 Eq. 579; 
Moores, 16 Eq. 275). 
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Mother-in-law cases: Kennedy, 112 Atl. 492; Coles, 32 Eq. 547; 
Loux, 57 Eq. 561; Froser, 87 Eq. 633; Horwath, 110 Atl. 576; Hohn, 
115 Atl. 652. 

When husband attempted to punish wife for contumacy and bad 
temper and took her to a country tavern in a lonely place and left her 
there without funds or friends and deprived of her accustomed com- 
forts, it was cruelty to so banish her (Boyce, 23 Eq. 337; affirmed 24 
Eq. 588). Wife equally entitled to protection against extreme cruelty 
of husband where his malevolence is the result of insane delusion, as 
where it springs jealousy or hatred (Smith, 33 Eq. 458). Shooting 
at husband; but no corroboration of shooting, so Special Master reported 
adversely, but Court granted divorce (Klein, 91 Eq. 393; 110 Atl. 570). 
Throwing scrambled eggs at her husband, who was a doctor, and various 
other indignities in presence of his patients and accusing him of miscon- 
duct with them and finally hunting for him with loaded pistol (Mockridge, 
Docket 42, page 135). Unfounded accusation of adultery or of a revolt- 
ing crime (Martin, 87 Eq. 361; 100 Atl. 228; Pittis, 82 Eq. 635, 89 Atl. 
749, affirmed 84 Eq. 506; 93 Atl. 693; Spence, 74 Eq. 786; Drayton, 54 
Eq. 298; Smith, 40 Eq. 566). Course and profane language coupled with 
the imposition of undue hard labor upon her, lack proper food and 
clothing and at least two instances of actual violence when the result of 
such privations and cruel treatment greatly impaired the health of the 
wife and made her life miserable (Moore, 84 Eq. 200, 93 Atl. 700). Adul- 
tery committed in own abode (Suydam, 79 Eq. 144; 80 Atl. 1057). To 
bring prostitute into home with wife (Weigand, 41 Eq. 202; affirmed 42 
Eq. 690). Applying croton oil to husband’s clothes from which it was 
communicated to his person (Harvey, 7 Atl. 871). To beat wife and pull 
out her hair (Tyrrell, 3 Atl. 266). 


Wuat Is NoT ExTREME CRUELTY. 

Reproving wife for indiscretions (Burlingham, 93 Eq. 452; 116 Atl. 
94). Being dissatisfied with wife’s cooking (Young, 119 Atl. 92). Spo- 
radic sprees (Matthews, 107 Atl. 480, affirmed 108 Atl. 926). Drinking 
intoxicating liquor (Walsh, 88 Eq. 368; 102 Atl. 1054; 104 Atl. 921; 
Eisenger, 100 Atl. 840; Hague, 84 Eq. 674; 95 Atl. 192, reversed on other 
grounds, 85 Eq. 537; 96 Atl: 579; Streitwolf, 47 Atl. 14; McVickar, 46 
Eq. 491; Laing, 21 Eq. 248). Spitting at wife on one or two occasions 
(Calichio, 96 Atl. 658). One act of violence (Saunders, 82 Eq. 491; 89 
Atl. 518; Arrowsmith, 71 Atl. 702; Cook, 11 Eq. 195; Graecen, 2 Eq. 
459) ; but otherwise when it culminates in physical violence of a danger- 
ous character accompanied by abusive words and a disavowal of any 
affection for his wife (Boyle, 67 Atl. 690). Mere harsh words or threats 
of personal violence unaccompanied by overt act (Eisenger, 100 Atl. 840). 
Bad conduct by a husband other than cruelty or infidelity (Seibert, 83 
Atl. 230). Acts of violence by husband resulting from quarrels with 
wife on her complaints that he did not contribute more to her support or 
that she was unwilling to live with his mother (Renk, 38 Atl. 427; Coles, 
32 Eq. 547; Duvale, 34 Atl. 888, affirmed, 65 Eq. 771. Or violence caused 
by her mistreatment of his children by a former marriage (Thomas, 87 
Eq. 668, 103 Atl. 635). Profane and foul language (Hewitt, 37 Atl. 
1011; Disborough, 26 Atl. 852). A man is not justified in deserting his 
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wife because she is extravagant or lazy, or swears, or uses coarse language, 
or is sickly, fretful or of violent temper, or because she wreaks her tem- 
per, or showers her coarse or profane language upon him, and thus makes 
his life uncomfortable. These are not crimes, but infirmities and defects, 
which, in consideration of law, a husband undertakes to put up with when 
he takes his wife for better or worse (Boyce, 23 Eq. 337, affirmed, 24 Eq. 
588). Irritable, mortifying and exasperating language and nagging 
(Lammertz, 59 Eq. 649, 45 Atl. 271). Desire to read at night instead of 
going out to public entertainments (Attwood, 85 Eq. 87; 96 Atl. 66). 


REASON FOR DECREE. 

A separation is not decreed as a punishment for past misconduct only 
but mainly as a protection against future probable acts of cruelty (English, 
27 Eq. 579; cited, followed or distinguished in O’Neill, 30 Eq. 119; Bur- 
ton, 52 Eq. 215; Saunders, 82 Eq. 491; Pittis, 82 Eq. 635). 


ConDONATION. 
Cruelty is generally condoned by subsequent cohabitation (McCurk, 
28 Atl. 510). 


Duty or HusBAnp. 

After a separation caused by his cruel conduct it is his duty to reform 
his habits and apply to restore the marital relations, giving wife reasonable 
assurance of the sincerity of his reformation and of her probable safety 
in resuming the marital relations (Lister, 65 Eq. 109, affirmed 66 Eq. 434; 
Weigand, 41 Eq. 202, affirmed 42 Eq. 699; Dummer, 41 Atl. 149; Hall, 
60 Eq. 469; Cornish, 23 Eq. 208). 


CoRROBORATION. 

Cruelty must be sufficiently corroborated by clear proof (Wurth, 104 
Atl. 644; Casey, 83 Eq. 603, 93 Atl. 720; Lister, 65 Eq. 109, affirmed 
66 Eq. 434; Griscom, 75 Atl. 1009; Garcin, 62 Eq. 189; Weigel, 60 Eq. 
322), but corroboration need not be by actual witnesses (Rogers, 81 Eq. 
479). A mere suspiciorf is insufficient (Berger, 89 Eq. 430). Complain- 
ant has burden of proof (Fischer, 18 Eq. 300). 





STATE v. MASON. 





(Essex Common Pleas, February, 1924). 
Driving Automobile under Influence of Liquor—Practice Followed by Magistrate— 
Intent and Construction of Act—Effect of Appeal, Etc. 
Case of State of New Jersey against James L. Mason. On appeal 
from Irvington Recorder’s Court. 
Mr. Charles H. Stewart for the State. 
Mr. Harold Simandl for Defendant. 


STICKEL, Jr., J.: The defendant was convicted before the Irv- 
ington Recorder’s Court for driving an automobile while under the influ- 
ence of intoxicating liquor and sentenced to thirty day in the county jail. 
He appealed to this Court and the case has been retried. 

The evidence entirely satisfies me that the defendant was driving the 
automobile while he was under the influence of intoxicating liquor, and 
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the only questions in the case are those relating to the validity of the com- 
plaint and to the jurisdiction of the Recorder and this Court to try th 
defendant. 3 : 

The return of the Recorder shows that the defendant was arrested 
without a warrant, on July 16, 1923, and was released upon depositing 
$100 to secure his appearance at a hearing before a Magistrate. On July 
20, 1923, at the request of the defendant, the hearing was adjourned to 
July 27, 1923, at which time, the defendant not appearing when the case 
was called, his deposit was forfeited. Later he appeared and the hearing 
was set for August 3, upon which date defendant appeared, a complaint 
was sworn to, defendant pleaded not guilty thereto, a motion to dismiss 
it was made and denied, the case tried and defendant found guilty. The 
defendant on the same day having been sentenced to thirty days in the 
county jail, a notice of appeal was filed and a motion to reinstate the 
forfeited bail granted. 

The portion of Section 31 of the Motor Vehicle Act, Chapter 208, P. 
L. 1921, called into question in this case, reads as follows: 

“Arrest without warrant; detention of person; hearing. Any con- 
stable or police officer, or motor vehicle inspector, or the Commissioner 
of Motor Vehicles is hereby authorized to arrest, without warrant, any 
person violating in the presence of such constable, or police officer, or 
motor vehicle inspector, or the Commissioner of Motor Vehicles any of 
the provisions of this Act, and to bring the defendant before any magis- 
trate of the county where such offense is committed. The person so 
offending shall be detained in the office of the magistrate until the officer 
making such arrest shall make oath or affirmation, which he shall do forth- 
with, declaring that the person under arrest has violated one or more of 
the provisions of this Act, and specifying the provision or provisions vio- 
lated, whereupon said magistrate shall issue a warrant returnable forth- 
with, and the said magistrate shall proceed summarily to hear or postpone 
the case as provided in sections twenty-six and twenty-seven of this Act.” 

The Recorder’s return, read in the light of this section, indicates that 
in some respects the section was not strictly complied with. The arrest- 
ing officer did not detain the defendant until the making of the complaint 
by the officer ; did not make the complaint forthwith; but instead the po- 
lice authorities, in the absence of the magistrate, released the defendant 
for subsequent appearance before the magistrate. 

This failure of the police to detain the accused until complaint made, 
to make the complaint forthwith, and their act in releasing the accused 
for subsequent hearing, the defendant contends, deprived the magistrate of 
the right to later take a complaint against the defendant and to try him 
for the violation for which he was arrested. 

In other words, the defendant contends that he should have been de- 
tained in custody until a magistrate could be located before whom a com- 
plaint could be made forthwith by the officer, a warrant issued forthwith 
by the magistrate and the case summarily tried, or postponed, that bail 
should have been denied him meanwhile, and that his release upon making 
a deposit to secure his subsequent appearance was illegal, all of which mat- 
ters deprived any magistrate of jurisdiction to try the case, and despite the 
Court’s conviction that the defendant is guilty in fact requires it to find 
for the defendant because of this point of law. 
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Such a destructive construction of the statute must find plain and un- 
ambiguous language to support it else it will not be adopted. And Section 
31 does not contain language supporting such a construction. Indeed, I 
am unable to find anything in the section or in the statute which prohibits 
the course followed in this case, in view of the evident fact that the magis- 
trate was not in his office. The section merely seeks to outline the pro- 
cedure to be followed by the officer (and if he locates a magistrate, if the 
magistrate is in his office), the duty and power of the magistrate. Nothing 
is said as to what shall take place if the officer cannot locate a magistrate, 
if the magistrate is not in his office. The statute does not provide in such 
case that the accused shall be held or that he shall be released. But the 
manifest purpose of the section being effectively and yet in an orderly 
manner to enforce the law (for if a peace officer could not arrest a speeder, 
for instance, without a warrant, the enforcement of this law would be 
seriously hampered) it is not to be assumed that in giving a peace officer 
the right to arrest for a violation committed in his presence the Legisla- 
ture intended to diminish or impair the constitutional right of taking 
bail. (See Bryan v. Comstock, Ark., 220 S. W. 475;9 A. L. R. 1346). 

And, as that would be the effect of adopting the defendant’s con- 
struction of the section; as that would mean that an accused charged with 
merely a fineable offense must, while still presumptively and perhaps, in 
fact, innocent, spent a night in jail though able and ready to give bail, and 
as the language permits of a construction which would allow of the release 
of an accused on bail, where a magistrate cannot be located, that construc- 
tion, being the more reasonable one, the one more consonant with the pur- 
pose of the Act, will be adopted. For it must be realized that this section 
applies not alone to driving a motor vehicle while under the influence of 
liquor but to all motor vehicle violations, such as speeding, overloading, 
failure to carry lights, and similar infractions, most of which are only 
punishable by fine. 

But even though the construction of the defendant should be adopted 
these provisions are not of the essence of the judicial procedure; are not 
mandatory but plainly directory. Chief Justice Beasley in the case of Pro- 
prietors of Morris Aqueduct ads. Jones, 36 N. J. L., 206, in considering 
whether a certain provision was a directory one or a mandatory one, said 
that he was sure “that the following proposition is established by the 
large majority of these authorities, viz.: ‘That every requirement of the 
Act must have the full effect the language imports, unless such interpreta- 
tion of the words will lead to great inconvenience, injustice or a subver- 
sion of some important objects of the Act.’” Judging the instant question 
by this text is it not patent that to give to the provisions in question the 
mandatory construction which defendant contends for would lead to 
great inconvenience, injustice and to a subversion of an important object 
of the Act, and, therefore, that the Legislature must have intended the 
provisions to be directory merely? Is it not clear that to hold that a 
literal compliance with these provisions is necessary, as a condition prece- 
dent to the attaching of jurisdiction to try the defendant would lead to 
great inconvenience in requiring the magistrates to be always at their of- 
fices, or so near at hand as to be always available, or to great hardship in 
that if they were not always available the defendant must remain in cus- 
tody without the right to bail until they were located, or to the subversion 
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of the right of arrest without a warrant, after certain hours, due to the 
probable unavailability of the magistrate and the instinctive dislike of the 
authorities in such circumstances to make an arrest which might require 
the offender to remain in custody over night? 

Chief Justice Beasley, in the case mentioned, cites the case of Mor- 
rell v. Buckley, Spencer, 668, where the provision requiring the clerk, on 
erm a writ of attachment, to enter in a book to be kept for that pur- 
pose the names of the parties and the time of issuing and sealing the writ, 
was held to be merely directory. The Court said: “The ground of that 
judgment is that although the duty imposed on the clerk is pus gery in 
clear terms it could not have been the design to make the legality of the 
proceedings depend on the obedience of the officer to this mandate. The 
inconvenience and unjust consequences of such a circumstance would have 
been so great as to forbid the Court from concluding that such a purpose 
was intended, in the absence of express terms or something equivalent, 
compelling such a construction.” This is an illustration, Chief Justice 
Beasley says, “of the plain text being controlled by the plain spirit of the 
law.” So here it could not have been the design of the Legislature to 
make the legality of the proceedings depend on the obedience of the officer 
to the claimed mandate of the statute, particularly when such mandate is 
not clear and when the construction of the defendant would run counter 
to the instinct and experience of every police officer, to allow a man bail 
in almost every case, even of crime, not to speak of motor vehicle vio- 
lations. 

Moreover these provisions were enacted for the benefit of a defen- 
dant, to insure prompt hearing and the disposition of the charge, and, 
if he chooses to waive these benefits, certainly he may do so and, when 
he procures his release on bail for subsequent hearing, when he secures 
adjournments, and when after conviction he applies to the Court for a 
reopening of the bail forfeiture, and his request is granted, to say that 
the doing of the very acts he requested to be done, or by which he bene- 
fited, may be availed of by him to bar further proceedings against him is 
to state, it seems to me, an absurdity. It is plain that the jurisdiction of 
the Court over the defendant has been recognized and any right to object 
to it waived. It is also interesting to note that the objection to the 
complaint was taken after the plea of not guilty had been entered thereto. 

In connection with this matter of waiver the case of Jackson v. 
Burdge, in 116 Atl. 727, is interesting. In that case the statute provided 
that a person guilty of cruelty to animals and arrested without a warrant 
by the officer should be taken to the nearest magistrate or justice of the 
peace, and the Court, after holding that the Act in question did not give 
exclusive jurisdiction to the nearest magistrate, but that any magistrate 
might determine the matter, made this significant statement: “Thirdly. 
The provision of the statute is obviously for the benefit of the accused. 
This benefit the accused may waive if he sees fit.” 

And finally the defendant, having a right of review by certiorari, a 
proceeding in the nature of certiorari under Section 35 of the Motor Ve- 
hicle Act, and a right of appeal to this Court, and a trial de novo, here, 
and having elected to appeal and have his trial de novo, has thereby 
waived the instant question of jurisdiction. 
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In State, Steinlein Pros. v. Folwell, £3 L., 176; 20 Atl. 1079, the 
Court said: “Where the Court for the Trial of Small Causes had no 
jurisdiction over the subject matter of the action, relief can be had 
either by certiorari or by appeal. Williamson v. Middlesex Common 
Pleas, 42 N. J. L. 386. But when the cause of action is within the juris- 
diction of the Court and there was lack of jurisdiction over the party 
appealing, by reason of irregular adjournments, the taking of an appeal 
operated as a waiver of the irregularity. The remedy was by certiorari.” 

Again, in State, Dunn Pros. v. Overseers of the Poor of South Am- 
boy, 32 N. J. L. 275, the Court, in considering a similar question, said 
(at page 280): “The order of the Justices must show their jurisdiction, 
and having shown that, all the rest is procedure. If the Justices have no 
jurisdiction their proceedings are void and the defendant may prosecute 
for any attempted enforcement, or he may bring certiorari directly to the 

Justices and have their order reversed, but then there can be no appeal. 
But if the errors of the Justices are mere errors of procedure he must 
elect one of two alternatives. He must either certiorari and reverse for 
these errors of procedure or appeal to the Sessions and retry his cause up- 
on the merits, but he cannot take both courses. If he appeals, the Sessions 
have jurisdiction and their order supersedes and nullifies the order of 
the Justices.” And again (at p. 283): “This was a proceeding before the 
Sessions, by way of appeal, which from its very nature requires a new 
trial upon the merits, and where the Sessions ought not to reverse, where 
it appeared that the Justices had jurisdiction of the subject matter, unless 
the error was such as prevented a fair trial before the Sessions on the 
merits of the case.” And in Hurff v. Overseer of the City of Camden, 38 
N. J. L. 287, (at p. 288), Justice Dixon says: “The plaintiff’s appeal 
gave them (the Sessions) jurisdiction, and on that appeal they had no 
concern with the mistakes in procedure below.” See also Vannoy v. Giv- 
ens, 23 L. 201; State, Tompkins Pros. v. Schomp, 45 N. J. L. 488 (Su- 
preme Court); Schomp v. Tompkins, 46 L. 608; Barclay v. Brobston, 
49 N. J. L. 629; 9 Atl. 769. 4 ; 

And the applicability of these decisions and the reasoning therein is 
emphasized in offenses like the present one, when it is realized that, prior 
to the Motor Vehicle Act of 1921, such offenses were punishable under the 

Disorderly Persons Act, and the trials had thereunder reviewable either by 
the Justice of the Supreme Court holding the Circuit in the county in 
which the trial was had, or by the Judge of the Court of Common Pleas 
in such county, not by trial de novo, but through an examination of the 
complaint, warrant, proceedings and record of conviction by the Justice or 
Judge, “that the legality of such proceedings and conviction might be 
reviewed and determined,” and, if illegal, set aside, while in 1921, when 
the offense was changed to a motor vehicle violation under the Motor 
Vehicle Act adopted that year, a trial de novo on appeal to this Court was 
provided for, as well as a right of review identical with that provided 
when the offense was a disorderly act, except that the Supreme Court 

Justice alone was vested with such reviewing jurisdiction. (See Section 
35 of the Motor Vehicle Act, P. L. 1921, Chap. 208). The division and 

separation of reviewing authority and subject matter, it seems to me, 

indicates a legislative adoption of the rationale of the cases cited wholly 
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at variance with a right in the defendant to have this Court do more than 
try this case on its merits, jurisdiction of the subject matter being present 
as here. 

The next point made is that the complaint is defective in that it 
charges that the defendant did operate a motor vehicle “while under the 
influence of intoxicating liquor, and narcotic and habit producing drug,” 
and in that the act (or permit, as the same may be) is charged to have 
been violated is Section 3 of the Act of 1921, whereas that section was 
amended in 1923. P. L. 1923, Chap. 136. The only change made by 
the amendment was to provide that the imprisonment should be in the 
common jail of the county where the offense was committed. 

Now, in view of the case of State, Roeber Pros. v. Society for the 
Prevention of Cruelty to Animals, 47 N. J. L. 237, it is the law that the 
complaint, being the foundation of the proceeding, must conform to the 
statute, and objection may be taken to it on appeal. But the objection to 
the complaint in that case went to the jurisdiction of the Court over the 
subject matter. The complaint as drawn in that case fails to exhibit juris- 
diction over the subject matter. The objections here, however, do not 
go to the jurisdiction of the subject matter but are purely, it seems to me, 
defects in form which, under the cases heretofore cited, are waived by an 
appeal for a trial on the merits. 

But in any event the case having been tried below as a charge of driv- 
ing while under the influence of intoxicating liquor, the language “and 
narcotic and habit forming drug,” may be rejected as surplusage, particu- 
larly as only one offense is sufficiently charged. State v. Middlesex, etc., 
Traction Company, 67 N. J. L., p. 14; 50 Atl., p. 354, while the claim that 
the complaint is defective because it does not allege that the offense is a 
violation of Chapter 208 of P. L. 1921, and the amendments and supple- 
ments thereof and thereto, that is, that there is no express or general 
reference to amendments and supplements to the Act, is completely 
answered by the case of Drew v. West Orange, 64 L., 481; 45 Atl. 787, 
and State v. Cooney, 72 L. 76; 60 Atl. 60, in which latter case, in con- 
sidering a similar objection to an indictment, the Court said: “Respect- 
ing the third reason, we think the averment of the indictment that the pri- 
mary election to which it refers was held under the Act of April 14, 1903, 
legally imports that it was held under that Act as amended by the Act 
a 5, 1904, such being the form of the statute when the election was 

e hg 

In the cited case of Drew v. West Orange the Court said: “In con- 
templation of law an Act and its supplements are but one Act for the 
purpose of construction,” citing two cases. It then proceeds: “It fol- 
lows that the title of a public statute may properly be used to denote the 
law embodied in the original enactment, as modified by its amendments 
and supplements.” 

Finding no merit in the objections made to the proceeding, and being 
satisfied on the facts of the guilt of the defendant, I find him guilty of 
driving an automobile while under the influence of intoxicating liquor, 
in violation of Section 3, of Chapter 208, P. L. 1921, as amended by Chap- 
ter 136 of the Laws of 1923. 
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IN RE SOUTH ORANGE VILLAGE. 
(Essex Circuit Court, February, 1924). 


Street Assessments for Curbing and Paving—Power of Court on Appeal—Statutory 
Requirements—Benefits, Etc. 


In the matter of the appeals from the assessments levied by the Vil- 
lage of South Orange for the improvement of Scotland Road. 


MOUNTAIN, J.: This matter comes up on 48 appeals filed by land- 
owners to assessments for curbing and paving. The lands are situated on 
Scotland Road, in the village of South Orange. Scotland Road was 
repaved with asphalt block on a concrete base, and the old curb was reset 
and new curb added where necessary. The assessments for this improve- 
ment form the basis of the appeals. 

Scotland Road is a residential street. The homes which border it, 
some of them over 200 feet from the street, are expensive and handsome. 
The neighborhood is established. Prior to the improvement in question 
the crown of the roadway was very high and the driving space restricted. 
The surface was uneven, worn and pitted. Much of the curbing had 
deteriorated and was out of grade and alignment. 

The powers of this Court and the Board of Assessments are statu- 
tory. When called upon the latter are directed to levy an assessment as 
nearly as may be in proportion to the peculiar benefit, advantage or 
increase in value which the respective lots and parcels of land and real 
estate receive by reason of the improvement. In no case are they per- 
mitted to make any assessment on any parcel of land which exceeds in 
amount such peculiar benefit, advantage or increase in value. (P. L. 
1917, page 380). On an appeal from such an assessment the Circuit 
Court is directed to determine whether their action has resulted in a just 
and fair assessment or award. (P. L. 1922, page 205). 

This limitation makes it improper for the Court to inquire into the 
legality of the assessment. For the purposes of this appeal, it is assumed 
that the Board of Trustees and the Board of Assessments observed the 
statutory requirements. Their failure to do so may be tested by cer- 
tiorari. The report of the Board of Assessments is entitled to great 
weight and should be accepted as accurate unless controverted by clear 
and convincing proof to the contrary. (Coward v. North Plainfield, 63 
N. J. L. 61; Jelliff v. Newark, 48 N. J. L. 101; Hegeman v. Passaic, 
51 N. J. L. 109; Kirtland v. Parker, 76 N. J. L. 217; State, Hunt, Pros. 
v. Rahway, 39 N. J. L. 646; State, Pudney, Pros. v. Passaic, 37 N. J. 
L. 65). The Home Rule Act has this to say about it: 

“All assessments for local improvements shall be presumed to have 
been regularly assessed and confirmed, and every assessment or proceed- 
ing preliminary thereto shall be presumed to have been regularly made or 
conducted until the contrary be shown.” (P. L. 1917, page 383, sec. 30). 
The inquiry in these appeals is whether the presumption has been over- 
come. 

It is urged by the appellants that each lot in pursuance of the statute 
should have been considered by itself and that recourse to an area extend- 
ing 150 feet on each side of the street for its entire length, with calcula- 
tions computed on a square yard basis, was improper. Without approv- 
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ing the latter course in this case, the former method is not exclusive. It 
depends on the nature of the property and the manner in which the Board 
of Assessments has exercised its judgment. Benefit is the increment of 
value to the lands affected by the improvement. While it may be fairly 
said to be the difference between the market value of the lands before the 
improvement and the market value of the lands immediately after the 
improvement, the determination of this differential, if it may be so termed, 
is a matter of opinion. As Judge Adams said in the Bradford Place 
appeals: “It must be remembered that Commissioners in a case like this 
deal not with exact figures, but with estimates depending upon the exer- 
cise of judgment. It is not usual for the Commissioners to be real 
estate experts. They are expected to act on their own opinion as citizens 
of experience and intelligence with the aid of such information as they are 
able to gather.” 

It is urged that maintenance cost of the road and certain engineer- 
ing fees are included in the total cost of construction, and it is con- 
tended that it is improper to assess the property owners for the aggregate 
amount of those sums. The former is manifestly improper; the latter is 
not. That, however, does not concern the Court on this appeal, where a 
proper inquiry does not commence with the total contract and the sug- 
gestive ordinance as to the proportion the property owners shall pay, but 
is focused directly on what benefits have accrued to the lands contiguous 
to Scotland Road, shown on the assessment maps. The range of the 
assessments limits the scope of the appeals. Under the statute the Court 
is sitting as a jury to determine whether the assessments levied upon the 
lands designated on those maps and against the persons named on the 
schedules are just and fair. The Court is excluding from its considera- 
tion all other questions. In other words, this is not a review of what 
lands were benefited by the improvement, but is a review of the fairness 
and justness of the assessments placed upon the lands outlined on the 
. assessors’ maps. 

The assessors, though they considered the size, depth and adaptability 
of each lot, decided that land lying outside of parallel lines drawn about 
150 feet from Scotland Road on each side was not benefited by the 
improvement and refrained from assessing it, irrespective of how the lines 
bisected the tracts. The size and situation of the various tracts indicate 
that the improvement benefited them in their entireties. If part of 
a tract was benefited so was the whole. Therefore, the asses- 
sors imposed an additional burden on the lands within the 150 feet area, 
and the presumption of the accuracy of their reports is overcome. What, 
then, should have been a proper assessment for the tracts in the circum- 
scribed area? 

The Court has had a view of Scotland Road since the conclusion 
of the trial. The neighborhood from Comstock Place in a northerly 
direction to the Orange line is established and similar in character. Con- 
sidering the size, shape, uniform depth of 150 feet, location and general 
conditions and similarity of the lots, there is no objection to assessing 
them on a front foot basis. That basis, which the Court finds in propor- 
tion to the peculiar benefit, advantage and increase in value which the 
respective lots have received, is placed at $3.50 a front foot for the pav- 
ing, except for lots 48-51, 52-3, 54-63, belonging to Maude M. Leach. 
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The paving and curbing assessments on these lots are approved. The 
paving assessment on the property of Max E. Butler, lots 209-11, is fixed 
at $3.00 a front foot. All curb assessments are approved. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS. 


In re Califon Water Co.—Application for increase in rates. Granted, 
to become effective Feb. 1, 1922. Decision Jan. 29,1924. Mr. John M. 
Mills for the Petitioner. Mr. F. G. Moore, Mr. J. Barton Apgar, et als., 
for Objectors. 


In re Califon Electric Co.—Application for increase in rates. The 
Board: “Four per cent. is a fair charge for depreciation and, after 
deducting this amount, the net return on the value is only about four per 
cent., which is clearly insufficient to properly compensate the Company. 
Rates may, therefore, be developed in general by comparison with the 
rates charged in similar territory. The net base rate charged by the Com- 
pany is fifteen cents per kilowatt hour with various blocks reducing this 
price to those who use enough current. For power the net base rate com- 
mences at ten cents with lower steps for large quantities of current. By 
comparison alone these rates are not out of line with those charged in 
similar territory. Under the circumstances, therefore, the Board will 
permit the filling of the rates effective with February sales, subject to 
specific complaint by any particular customer who feels that he is not 
properly classified in the application of the rates.” Decision Jan. 31, 
1924. Same persons appeared as in preceding case. 


In re Elizabethtown Water Co., Consolidated —Application to reset- 
tle an order of Mar. 15, 1922, relating to inch-foot charges. In previous 
order charges were prescribed by the Board for fire protection service in 
each locality, including Union Township. The total charge was made up 
of two parts, an “inch-foot” charge and a charge per hydrant. It appeared 
that charges for fire protection in Union Township cannot be laid against 
the Township itself, but must be laid against the proper officials represent- 
ing two independent fire districts located within the said Township. It 
further appeared from Exhibit P-1, giving conditions on Dec. 31, 1920, 
that of the total inch-feet located within Union Township amounting 
to 512,562 inch-feet, 87,636 inch-feet are found in territory not included 
in either of the two fire districts. The Board, by order, fixed the changes 
desired. Decision Feb. 14, 1924. Mr. William M. Wherry, Jr., for the 
Company. Mr. Charles H. Stewart for Township of Union. 


In re Eastern New Jersey Power Co.—Application for approval of 
mortgages, issuance of securities, etc., to effect the reorganization of the 
Atlantic Coast Electric Railway Co. and subsidiaries, etc. The Atlantic 
Coast Electric Railway Company is the owner of certain property devoted 
to railway service and certain stock of subsidiary railway companies and 
all the stock of the Atlantic Coast Electric Light Company, which in turn 
owns all of the stock of the New Jersey Water and Light Company. 
“Briefly stated,” said the Board, “the petition contemplates a realignment 
of the ownership of these various properties so that all of the property 
devoted entirely to railway service shall belong to the Atlantic Coast Elec- 
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tric Railway Company and the balance of the property to the Eastern New 
Jersey Power Company. This plan has been modified with respect to the 
property to be owned by the Eastern New Jersey Power Company, the 
revised plan providing for the continued ownership by the New Jersey 
Water & Light Company of all of the property devoted to water service 
and the ownership of all of the property devoted to electric service by the 
Eastern New Jersey Power Company. In addition to the direct ownership 
of the electric property, including the power station, etc., by the Eastern 
New Jersey Power Company, the plan also contemplates the ownership 
of all of the stock and bonds representing the property of the Railway 
and Water Company.” Ona review of the matter, which indicated value 
of property as $4,412,500, the Board said: 

“This is the first time that the question of the approval or disap- 
proval of no par common stock has been before this Board. The Act 
of 1921, Chapter 284, permits corporations organized under the General 
Corporation Act to issue no par value stock. This corporation was 
formed under that statute. After careful consideration of the Act of 
1906, page 730, the Board has come to the conclusion that an Electric 
Company formed under the General Corporation Act, although public 
utility, has the right to issue no par stock; but in order to carry out 
the purpose of the Act of 1921 the Board feels the necessity of stating the 
value of said stock,” which was done. And the conclusions were: 

“In order to enable the plan of reorganization of these properties to 
be carried out . . . it will be necessary for the Board to give its 
approval to the following: 

1. The transfer to the Eastern New Jersey Power Corporation by 
the Atlantic Coast Electric Railway Company of all the real estate located 
on the west side of Main street, in Allenhurst, buildings and equipment 
located thereon together with other electric property and franchises now 
owned by the Atlantic Coast Electric Railway Company pertaining to the 
Electric Light & Power business and other property now. owned by the 
Railway Company but not used or useful for railway purposes. 2. The 
transfer of the direct ownership of all electric property and franchises 
now owned by the New Jersey Water & Light Company to the Eastern 
New Jersey Power Company. 3. The approval of a mortgage or of the 
extension of the existing mortgage to be a lien on the remaining property 
and franchises of the New Jersey Water & Light Company. 4. The issu- 
ance of bonds thereunder or the cancellation of a part and the extension of 
the balance of the bonds now outstanding at six per cent. for a period of 
25 years so that the total bonds against the Water Company shall not 
exceed the amount above mentioned. The certificate approving of this 
mortgage or extension will be issued on condition that a sufficient amount 
of stock shall be cancelled to make the total par value of the outstanding 
securities against the Water Company less bond discount, not in excess 
of $111,000. 5. The transfer on the books of the New Jersey Water & 
Light Company of all its capital stock to the Eastern New Jersey Power 
Company. 6. The approval of the merger of the Atlantic Coast Electric 
Railway Company, West End & Long Branch Company, Sea Coast Trac- 
tion Company, Asbury Park and Sea Girt Railroad Company and Sea 
Shore Electric Railway Company, by one or more agreements of merger 
substantially in the form of and on the terms and provisions of the pro- 
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posed agreement of merger between said a gt annexed to the peti- 
tion. 7. For the approval of the issuance of a mortgage of $1,000,000 
on the property and franchises of the Atlantic Coast Electric Railway 
Company devoted to use for railway purposes, and the issuance there- 
under of bonds at not less than eighty-five to realize a total amount of 
$775,000. 8. The transfer on the books of the Atlantic Coast Electric 
Railway Company of all of its capital stock to the Eastern New Jersey 
Power Company. 9. Approving the distribution of the stock of the At- 
lantic Coast Electric Light Company to and among the stockholders of the 
Atlantic Coast Electric Railway Company for the purposes of the pro- 
posed plan of reorganization and the transfer thereof on the books of 
the Atlantic Coast Electric Light Company to the Eastern New Jersey 
Power Company. 10. The merger and consolidation of the Atlantic 
Coast Electric Light Company into and with the Eastern New Jersey 
Power Company substantially in accordance with and on the terms and 
provisions of the proposed agreement of merger attached to the petition. 
11. Approval of the issuance of the mortgage on the property and fran- 
chises of the Eastern New Jersey Power Company including all of the 
stocks and all of the bonds of the Atlantic Coast Electric Railway Com- 
pany and the New Jersey Water & Light Company, in amount as here- 
inbefore provided, and the issuance under said mortgage of $3,250,000 
par value of six per cent.-twenty-five year first mortgage bonds at not less 
than eighty-five. 12. The issuance of seven per cent. Cumulative Par- 
ticipating Preferred Stock in the amount of $1,250,000 par value, to be 
issued at par; the approval of the issuance of 10,000 shares (including 
the stock already issued upon organization) of common stock without 
nominal or par value. The value of same as determined for the purpose 
of this proceeding is $40 per share as hereinabove stated. 13. The 
transfer on its books of.all of the Preferred or Common Stock of the 
Eastern New Jersey Power Company to the Utilities Power & Light Cor- 
poration, a Virginia Corporation.” Decision Feb. 8, 1924. Mr. John 
R. Hardin, Mr. W. M. Ward, Mr. R. E. T. Riggs, and Mr. Joseph L. 
Smith for Petitioner. Mr. John J. Treacy for City of Asbury Park. Mr. 
Joseph Silverstein for Borough of Belmar. Mr. B. V. Poland for Brad- 
ley Beach. 





RECENT UNITED STATES PATENT OFFICE DECISIONS. 


In the case of Ex Parte Decatur Furnace and Foundry Com- 
pany, Serial No. 177,595, decision rendered February 1, 1924, As- 
sistant Commissioner Fenning held that the Decatur Furnace and 
Foundry Company, of Niantic, IIl., is not entitled to register the word 
“wonder,” surrounded by a curvilinear border, as a trade mark for 
furnaces, in view of the proper registration of the same mark for heating 
stoves. The ground of the decision is that the marks are the same and 
their contemporaneous use on heating stoves and furnaces would be likely 
to cause confusion in the mind of the public. 

In the case of Ex Parte Ashaway Line & Twine Manufac- 
turing Company, Serial No. 157,811, decision rendered February 1, 
1924, Assistant Commissioner Fenning held that the Ashaway Line 
& Twine Manufacturing Company, of Ashaway, R. I., is not entitled 
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to register under the Act of March 19, 1920, the words “Extra 
Strength” as a trade mark for fishing lines. The ground of this 
decision is that the labels show only the words “Extra Strength Line” as- 
sociated with other features, and that there had been shown no trade 
mark use of the words “Extra Strength.” 

In the case of West Electric Hair Curler Co. v. Joseph Zab- 
ludoff, Interference No. 48,545, decision rendered February 5, 1924, 
Assistant Commissioner Fenning held that Joseph Zabludoff, of 
Philadelphia, Pa. was entitled to register, as a trade mark for 
hair nets, a mark consisting of “Sta-Meet,” associated with a picture, 
since it had established a use of that mark prior to any use established by 
the West Electric Hair Curler Co., of Philadelphia, Pa. He held that the 
West Electric Hair Curler Co. was not entitled to attack the proofs of 
Zabludoff as false and fraudulent on their face in view of a stipulation 
entered into that “various sales and shipments shall be acknowledged in 
the record as above set forth without examination or cross-examination,” 
formal approval thereof being waived. It appeared that the sales referred 
to in the stipulation went back to January 6, 1920, which was prior to any 
date which had been established by the West Electric Hair Curler Co. 

In the case of Ex Parte The Albert F. Remy Company, Serial 
No. 168,693, decision rendered February 9, 1924, First Assistant Com- 
missioner Kinnan held that The Albert F. Remy Company, of Mans- 
field, Ohio, was not entitled to register as a trade mark for matches a 
mark consisting of the words “Two Head,” accompanied by a repre- 
sentation of two heads of persons, one being smaller than, and placed on 
top of, the other. The ground of this decision is that the mark is descrip- 
tive as it was old to make matches with a head at each end, and would 
merely indicate such a match. In his decision, after stating that appli- 
cant contended that the mark was not descriptive and had been so long 
used as to acquire a secondary meaning, and citing decisions holding 
that a word, or symbol, which is descriptive of the goods does not con- 
stitute a valid trade mark, the First Assistant Commissioner said: ‘In 
view of the foregoing and of the fact that to the ordinary purchaser. 
appellant’s mark would mean that the match had two heads, which mean- 
ing is enhanced by the illustration of two human heads, I am unable to 
reach any other conclusion than that appellant’s mark is merely descrip- 
tive of the goods and its registration is prohibited by the statute.” 

In the case of the Franklin Knitting Mills, Inc., v. The Sal- 
ruf Co., Opposition No. 4,236, decision rendered February 9, 1924, 
Assistant Commissioner Fenning held that The Sal-Ruf Co., of 
New York, N. Y., was not entitled to register the words “Fashion-Court,” 
as a trade mark for hats and caps, in view of the prior use and registra- 
tion by the Franklin Knitting Mills Co., of New York, N. Y., of the word 
“Fashionknit” for the same goods. The ground of this decision is that 
the marks are so similar that their contemporaneous use by the respec- 
tive parties would be likely to cause’ confusion ‘n the mind of the public 
and deceive purchasers. 

In the case of F. E. Nellis & Company v. Livingston Coopera- 
tive Society, Interference No. 48,537, decision rendered February 
2, 1924, Assistant Commissioner Fenning held that the Livingston 
Cooperative Society, of Livingston, Calif., was not entitled to register 
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a mark consisting of the words “Rising Sun” as applied to deciduous 
fruits and grapes, in view of the prior use by F. E. Nellis & Company, 
of Chicago, IIl., of the same mark on fresh fruits. The ground of this 
decision is that the goods are of the same descriptive properties and, 
therefore, the contemporaneous use of the marks on these goods would be 
likely to cause confusion. The Assistant Commissioner further held that 
as the testimony shows that the Livingston Cooperative Society has used 
the mark only on grapes, it is not entitled to register the mark broadly 
for “Fresh Deciduous Fruits and Grapes.” He further held that since 
the testimony showed use by F. E. Nellis & Company only on fruits and 
not on vegetables and berries, it could register the mark only for the 
former. 

In the case of Ex Parte The American Tobacco Company of 
the Orient, Serial No. 166,027, decision rendered February 9, 1924, 
First Assistant Commissioner Kinnan held that The American To- 
bacco Company of the Orient, of Jersey City, N. J., was not entitled 
to register, as a trade mark for smoking, chewing and leaf tobacco and 
cigarettes, a mark consisting of the representation of the statue of an 
Indian having in one hand a bow and in the other an arrow and one foot 
resting upon a tree stump, in view of the prior registration of the word 
“Indian” for the same goods, it not having been established by the 
applicant that the prior registrant had abandoned its mark. The ground 
of this decision is that, as the applicant uses only the representation of an 
Indian, there is no way the average consumer would be able to designate 
it except by the word Indian and, that therefore, the use of the two marks 
would be likely to cause confusion in the mind of the public. With 
respect to the sufficiency of the showing to establish abandonment, the 
First Assistant Commissioner, after pointing out that there had been sub- 
mitted an affidavit of the Assistant Secretary of the applicant company, 
and letters from the Secretary of State and from the Tax Commissioner 
of Ohio showing that the charter of the Toledo Tobacco Works Com- 
pany had been cancelled in 1914, said: “It is believed where prima facie 
abandonment is sought to be established, some positive evidence from 
some party having knowledge of the acts of the registrant charged with 
abandonment should be submitted. In the present case, the registration 
of the mark ‘Indian’ by the Toledo Tobacco Works Company was in 
1879, renewed in 1896, and that the last registration being for the period 
of thirty years has not yet expired. The usual cancellation proceed- 
ings should be brought if appellant believes the mark abandoned.” 


In the case of Maryland Assurance Corporation v. Van Sant, 
Interference No. 48,500, decision rendered February 14, 1924, As- 
sistant Commissioner Fenning held that the Maryland Assurance 
Corporation, of Baltimore, Md., was entitled to register the word 
“Protection” as a trade mark for a monthly magazine, or periodical. 
. It appeared that this periodical was a house organ or advertising medium, 
which was not sold and had no subscription price, its primary purpose 
being to give information about the business, but that from time to time 
the monthly issues contained articles with reference to the insurance bus- 
iness in general and sometimes articles which could possibly be considered 
to be of interest as reading matter, irrespective of insurance as a basis for 
such interest. 

In the case of the Pacific Coast Borax Co. v. Los Angeles 
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Soap Co., Cancellation Proceeding No. 725, decision rendered Feb- 
ruary 14, 1924, First Assistant Commissioner Kinnan held that the 
Los Angeles Soap Co., of Los Angeles, Calif., was not entitled to register 
under the Act of March 19, 1920, a mark consisting of the words “White 
Borax Soap” printed within the arms of a malstese cross. The ground 
of this decision is that the mark must be regarded as primarily descriptive 
since, if the registrant’s rights were based on the use of the maltese cross, 
the mark should have been registered under the Act of 1905, with a dis- 
claimer of the descriptive words, and that the term “use,” in the Act of 
March 19, 1920, means exclusive use, which the registrant had not had, 
since the testimony showed that the Pacific Coast Borax Co., of New 
York, N. Y., had used the words “White Borax Soap” on packages of 
soap from a date long prior to any date of use established by the Los 


Angeles Soap Co. 
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INCREASE IN CIRCUIT COURT 
BUSINESS. 





A table has recently appeared, 
made up from exact statements by 
the Judges of the Circuits in this 
State, showing the startling in- 
crease in the number of cases be- 
fore these Courts in five years past. 
If this showing were in the Federal 
Courts it would be understandable 
as the Prohibition offenses have 
greatly surcharged the criminal side 
of those Courts. But to have civil 
cases so expand in number seems 
inexplicable. However, here are 
the figures, and it is no wonder the 
Legislature has been asked to in- 
crease the number of Circuit 
Judges, the last increase being in 
1915. Some Judges named below 
were recently appointed, but the 
figures properly represent the busi- 
ness of five years just the same. 


REPORTS OF JUDGES FOR THEIR 
CrrRculIrTs. 


Number of cases in the Supreme 
and Circuit Courts in the State, 
Fall term, 1918, and Fall term, 1923, 
in the respective Circuits according 
to the present assignments and 
shcwing increase in State in five 
years. 





Judge Lloyd. 

1918 1923 

iu oso o's 9 ee 305 
gi Rs ee 125 
Es Leneaawss eS 78 
Middlesex ....... ere: IgI 
Si ssa 699 

Judges Dungan and Mountain. 
MEE winceesscsud ree 1481 
Judges Cutler and Ackerson. 
Hudson .......... . ere 1022 
Judge Donges. 
Cape May ....... | rer 28 
ED wecdawisees Per I5 
Cumberland ...... Seite ses 40 
BEES 6 a ciscc eds er 215 
Burlington ....... Bhs «006% 66 
Gloucester ....... , eer 79 
Ae 443 
Judge Daly 

Monmouth ....... Bee 152 
BD sasveveess eee 123 
WL 0 octwbo cece | per 198 
Hunterdon ....... Pesala 13 
149...... 486 
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Judge Newman 


Sussex 
Somerset 
Bergen 
Passaic 


Totals 
Increase in five 


The following shows the number 
of cases on the Superior and Cir- 
cuit Court Lists in the Counties of 
the State at the Fall Term, 1918, 
and the Fall Term, 1923, showing 
the increase in the State in five 


years: 


Atlantic 
Bergen 
Burlington 


Cumberland 
Essex 
Gloucester 


Hunte1don 
Mercer 


JUDGE BODINE ON EXPERT'S 
FEE. 


On February 8 Federal Judge 
Bodine, at Trenton, in disposing of 
a case before him invoked the sala- 
ries of Judges to make a comparison 
with legal fees expected by lawyers 
and others coming before the 
Courts. While he recommended 
an increase of $5,000 in an income 
tax expert’s fee, he indicated that 
he thought the estimates of some of 
the witnesses for the plaintiff, put- 
ting the value of the services at 
above $100,000, were not to be seri- 
ously considered. 

Judge Bodine’s opinion held that, 
if the New Jersey Manufacturers’ 
Casualty Insurance Company would 
agree to the substitution of a $15,- 
000 judgment against it, in lieu of 
$10,000 awarded F. Morse Hub- 
bard, the tax expert, a rule applied 
for by Mr. Hubbard to set aside 
the $10,000 as inadequate would be 
dismissed. Otherwise a new trial 
will be granted. 

“Juries cannot fail,” said Judge 
Bodine, “in considering the reason- 
able value of professional services, 
to consider the well-known stand- 
ard of compensation set by Con- 
gress, composed very largely of 
lawyers and business men, for pro- 
fessional talent of the very highest 
order. When Justices of the Su- 
preme Court and Judges of this 
Court received $40 and $20 a day, 
respectively, juries must necessarily 
infer that those salaries are regard- 
ed by Congress as adequate com- 
pensation for the highest order of 
legal talent. 

“If such salaries be not adequate 
compensation (counsel for the 
plaintiff states they are ridiculous) 
there must be some advantage to 
the people of a republic in keeping 
judicial salary standards at less 
than fair compensation. Such ad- 
vantage is not apparent, so the as- 
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sumption is inevitable that counsel 
is in error. Of course, standards 
of judicial compensation can not be 
too rigidly applied; neither should 
the testimony of men in the same 
occupation be given undue weight. 

“That the jury would award to 
Mr. Hubbard, if the case should be 
tried a thousand times, a compensa- 
tion almost equal to that paid to the 
entire Supreme Court of the United 
States for a year’s work is unthink- 
able and would be obviously unrea- 
sonable. 

“To say that Mr. Hubbard’s ser- 
vices in making out the returns for 
subsequent years, in accordance 
with what was the law, resulted in 
the saving of taxes which were not 
assessed, is to assume that the de- 
fendant, during all the years subse- 
quent to 1917, would have pursued 
the same blundering tactics and that 
levies would have been improperly 
made by the government.” 

Hubbard was instrumental in re- 
covering about $13,000 of taxes that 
had been paid erroneously for 1917. 
If the anufacturers’ company 
had pursued the same policy with 
respect to future income tax re- 
turns as it had for the period in 
which Mr. Hubbard was engaged, 
the taxes would have amounted to 
more than $495,000. 

One of Hubbard’s witnesses tes- 
tified that the reasonable value of 
his services was between $100,000 
and $125,000 while another wit- 
ness stated that twenty-five per 
cent. of the saving would be proper 
compensation. 





“JUDGE” KAYS OF NEWTON. 





The Governor’s appointment of 
State Sentaor Henry T. Kays, of 
Newton, to the Court of Errors 
and Appeals has awakened consid- 
erable interest in the northern part 
of this State. He is to take office on 
or about March 8th, after conclud- 


ing his second term in the State 
Senate. 

Judge Kays was born in New- 
ton, September 29, 1878, the son 
of Thomas M. and Marielle Ryer- 
son Anderson Kays. He was grad- 
uated from Newton Public School, 
the Newton English and Classical 
School and Princeton University 
in 1903. Following his last grad- 
uation he taught science two years 
in the English and Classical School 
of his home town. Studying law in 
the office of his father, he was ad- 
mitted to the Bar in 1910 and be- 
came a counselor in 1918. During 
the World War he was Federal food 
administrator for Sussex County. 

Judge Kays is Vice-President of 
the Sussex County Bankers’ Asso- 
ciation, President of the Farmers 
and Merchants National Bank of 
Newton, a director of the State Bar 
Association, a member of the 
Princeton Club of New York, Sons 
of the American Revolution, New 
Jersey Historical Society, and of 
various other Societies. 





SOME STATE NOTES. 


Federal Judge Lynch, of this 
State, was sent by Chief Justice 
Taft to do duty in California dur- 
ing February to relieve a crowded 
condition of the Court calendar 
there arising from the illness of two 
local jurists. It is said to be the 
first time of a transference of a 
Federal Judge from the East to the 
far West. 

Common Pleas Judge Smathers, 
of Atlantic City, was obliged to take 
a vacation in February owing to an 
infliction of the eyes. 

Mr. Frederick N. Esher, attorney 
of Jersey City, residing in Boonton, 
committed suicide at his home 
March 3rd. No motive known ex- 
cept ill health. He became a mem- 
ber of the N. J. Bar Nov., 1899, 
and counsellor three years later. 
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Ex-Assemblyman Henry J. 
Gaede, of Hoboken, succeeds Mr. 
Harrison P. Lindabury as Assistant 
Attorney-General of this State. 





NEW INDICTMENT FORM. 


Prosecutor Bigelow, of Essex 
County, has adopted a new form 
of indictment which displaces the 
old and unnecessary verbiage of 
Chitty, which has so long been a 
model in this State and elsewhere. 
It is as follows: 

“Essex County, to wit: 

“The Grand Jurors of the State 
of New Jersey, for the County of 
Essex, upon their oath present that 

on the day of , in 
the year of our Lord one thousand 
nine hundred and twenty , at 
the of in the County of 
Essex aforesaid [here follows the 
charge] contrary to the form of the 
statute in such case made and pro- 
vided, and against the peace of this 
State, the government and dignity 
of the same. 

“And the Grand Jurors aforesaid, 
upon their oath do further present 
that the said [continuing new count 
as before]. 

——, “Prosecutor of the Pleas.” 

It will be noticed that no startling 
innovation has been introduced, but 
there are omitted the old phrase, 
“in the peace of God and of this 
State,” and “with force and arms,” 
and “to the great damage of the 
said ” ‘These omitted words 
clearly accomplished no useful pur- 
pose, though in other days they may 
have seemed to add dignity—or 
frightfulness—to the instrument. 








GOVERNOR’S APPOINTMENTS. 


Since our last issue the Governor 
has made appointments which in- 
clude : 

Senator Henry T. Kays, of Sus- 





sex, to be Judge of the Court of Er- 
rors and Appeals to succeed Judge 
Ernest J. Heppenheimer, of Jersey 
City. 

Mr. J. Mercer Davis, of Mt. Hol- 
ly, to be Common Pleas Judge of 
Burlington county, succeeding 
Judge Harold B. Wells. But the 
Senate refused to confirm the nom- 
ination. 

Mr. George R. Greis, of Cape 
May, to be Prosecutor of the Pleas 
of Cape May County. The Senate 
also rejected this nomination. 

Judge Charles L. Carrick, of Jer- 
sey City, to succeed himself as 
Judge of the First District Court of 
that city. 

Judge John J. White, of Atlantic 
City, to be Judge of the Court. of 
Errors and Appeals, succeeding 
himself. 

Mr. William A. Slaughter, of Mt. 
Holly, Judge of Burlington Com- 
mon Pleas, succeeding Judge Wells. 

Senator Thomas Barker, of Phil- 
lipsburg, Clerk of the Court of 
Chancery, succeeding Jesse R. Sal- 
mon. 

Hon. Cornelius A. McGlennon, 
of East Newark, Judge of the Court 
of Errors and Appeals, succeeding 
Judge Heppenheimer. 

Mr. Fred W. Bain, of Mountain 
Lakes, Judge of the Third District 
Court of Morris Co., succeeding 
Judge Beam. 

Mr. Thomas G. Tuso, of Vine- 
land, Prosecutor of the Pleas of 
Cumberland Co., succeeding Ros- 
coe C. Ward. 

Mr. Herbert C. Bartlett, of Vine- 
land, Common Pleas Judge of Cum- 
berland Co., succeeding Judge 
Logue. 





DISTRICT JUDGE FAKE RETIRES. 


Sixteen years ago the Second 
District Court of Bergen County 
was founded and Mr. Guy L. Fake 
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appointed its first Judge. Without 
interruption he has served ever 
since, and, says a reporter, “during 
his career he has had less than half- 
dozen reversals of his opinions from 
the higher Courts. It was fitting 
that one prominent lawyer of the 
Passaic Bar declared at the end of 
his term that ‘Judge Fake had 
brought the Court’s reputation to 
second to none in the State.’ ” 

Last month the newly-appointed 
Judge, William H. J. Ely, took up 
the Court work. Judge Fake es- 
corted him to his seat, and, in retir- 
ing, said that in his experience he 
had seen the former antiquated sys- 
tem eliminated and the Court of 
small cases started. He further re- 
called that the first calendar he had 
had only six cases and to-day it has 
reached as high as 200. Becoming 
reminiscent and looking back he 
called attention to the services 
rendered by his first clerk, James A. 
Morgan, who never lagged in the 
performance of his duty. For the 
first time the Judge called attention 
to the fact that during the Civil War 
his grandfather had been wounded 
in battle and was picked up by two 
drummer boys and taken to a place 
of safety, and one of these boys 
was Clerk as oom Judge Fake 
feelingly spoke of the strong friend- 
ship that had always existed be- 
tween him and the members of the 
Ely family. Judge Ely expressed 
the hope that he would keep the 
Court in the front rank as his pre- 
decessor had. 





JUDGE BLACK WELCOMED TO 
PASSAIC. 





Mr. Justice Black, who was re- 
cently assigned to the Passaic Cir- 
cuit, was recently welcomed there 
with heartiness. As he mounted the 
Bench he found there a huge basket 
of roses and carnations, which he 
later directed to be sent to the hos- 


pital. The address of greeting from 
the Bar was made by Mr. Wayne 
Dumont, who presented, as a gift 
of the Bar Association a new gavel. 
The Justice responded, in part, as 
follows: 

“Gentlemen of the Bar of Passaic 

County : 

“These kind words with which 
you have seen fit to greet me, not 
as a stranger but as returning to be 
among friends, makes me feel that 
there is something infinitely finer in 
this world than the mere material 
possession of things. I do not feel 
strange; it seems but yesterday, and 
that is nearly ten years ago, since I 
left this identical spot. I feel that 
during that time I have gained some 
experience ; I hope that I have 
gained some patience; I know that 
I have gained the important knowl- 
edge of knowing that the work of 
a Judge at nisi prius can not be 
successful unless he has the respect, 
the good will and the confidence of 
the members of the Bar practicing 
in that Court. Personal popularity 
I have never sought, and as a Judge 
I do not care for it; but for your 
friendship, your confidence, your 
respect, your comraderie, that is 
what I want to gain in this county. 
I shall try to do my best that is in 
me. I will seek and court criticism 
from the members of the Bar. I 
want to know you, I want to know 
the younger members of the Bar. I 
want to know in what way I can 
aid the members of the Bar, be- 
cause in doing that I aid the dis- 
charge of my public duty. 

“May I say in reply that it is a 
great pleasure for me to come here 
and see scattered around the old 
faces; you look exactly as you did 
ten years ago. Some of you look 
younger, and I hope all of you have 
gained, as I have, in experience and 
are better lawyers and better men 
and better citizens. If I can have 
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your co-operation; if I can take up 
the threads of life just as I laid 
them down; if I can go on from 
now forward until the end comes, 
and if, at the expiration of that time 
I can have these kind words repeat- 
ed, I will consider that my life has 
been a partial success. Gentlemen, 
I thank you from the bottom of my 
heart and I mean to co-operate with 
you and the public officers in every 
way that is possible for the public 
good and for your convenience.” 





ANOTHER LAW JOURNAL. 





A new candidate for honors is 
“The New Pacific Coast Law 
Journal,” published at Pasadena, 
California. The first number, of 
56 pages, including 18 pages of ad- 
vertisements, is dated Jan. 15th, 
and will be issued monthly. After 
it gets into fuller swing we shall 
notice it more at length. Appar- 
ently it is connected with the Cali- 
fornia Law Book Company and in- 
tends to fight the so-called “law 
book trusts.” 





TO HONOR GROTIUS. 





The Nederland-America Founda- 
tion, of 17 East 42nd St., New York 
City, has initiated a movement to 
honor Hugo Grotius, the “Father 
of International Law,” and in com- 
memoration of the three hundredth 
anniversary of his book, “De Jure 
Belli ac Pacis,” published in June, 
1625, and expects the American 
Bench and Bar to present a me- 
morial window to the Nieuwe Kerk 
of Delft, the Dutch Westminster 
Abbey, where Grotius lies buried, 
at a cost of $10,000. 





YEAR BOOK OF N. J. STATE BAR 
ASSOCIATION. 





The 1923-24 Year Book of the 
New Jersey State Bar Association, 


containing 163 pages, comes to 
hand with its usual interesting con- 
tents. After an account of the spe- 
cial meeting March 3, and of the 
annual meeting held at Atlantic 
City, June 14-16, 1923, the commit- 
tee reports follow. Then the “Legal 
Biography” instances a number of 
deaths which were not reported at 
the time or afterwards to the Law 
Journal, viz., David H. Goff, of 
Camden, who died Nov. 2, 1922; 
Walter McGonigle, of Camden, 
who died May 13, 1923; S. Con- 
rad Ott, of Camden, who died July 
29, 1922; and Vincent H. Seiler, of 
Elizabeth. The two main addresses 
published are those of Mr. Chaun- 
cey G. Parker, President of the As- 
sociation, on “Criminal Procedure,” 
and of Mr. Frank Bergen on 
“Glances at our Supreme Law,” 
which this JourNAt also published 
in its August number, 1923. The 
work is well printed. 





N. J. LEGISLATIVE MANUAL. 





The most useful one volume 
work in New Jersey for every- 
body is the “New Jersey Legisla- 
tive Manual,” known everywhere 
as “Fitzgerald’s Manual,” carefully 
edited yearly for a long period by 
the late Thomas F. Fitzgerald and 
still published by his widow, Jose- 
phine A. Fitzgerald. The 1924 Edi- 
tion is out and, as usual, is enlarged 
and revised to date. The revising 
compiler is Mr. John P. Dullard, 
who, like his predecessor, is an ex- 
ceptional compiler. The “Manual” 
contains 644 pages and, at $2, for 
which it will be mailed postpaid to 
any address, it is the cheapest as 
well as the most useful book issued 
in this State. Every lawyer should 
have it, and may secure it by writ- 
ing Mrs. Fitzgerald at Trenton. 
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HUMORS OF THE LAW. 


The Docket tells a story of Gov. 
A. J. Seay, of Oklahoma, while on 
the Bench, as follows: 

A gambler had been arraigned 
and pleaded guilty in the expecta- 
tion that, like the others, he would 
be mildly fined, as gambling in the 
early day was one of the things 
winked at. When pronouncing sen- 
tence, Judge Seay said: 

“I fine you $50.00 and—” Here 
the gambler interrupted, “All right, 
Judge, I’ve got it right here in my 
hip pocket.” —“and thirty days in 
jail; have you got that in your hip 
pocket ?” 





“You have heard what the last 
witness said,” persisted counsel, 
“and yet your evidence is to the 
contrary. Am I to infer that you 
we to throw doubt on her verac- 
ity ?” 

The polite young man waved a 
deprecating hand. 

“Not at all,” he replied. “ I mere- 
ly wish to make it clear what a liar 
I am if she’s speaking the truth.”— 
Tit-Bits (London). ' 





SPECIAL NEW JERSEY HUMOR. 


A news item of Feb. 19 says: 
“Mr. Hudson Maxim, the inventor, 
of Lake Hopatcong, will start to 
test the Eighteenth Amendment as 
it may affect the drinking of tea 
and coffee, Mr. Maxim said today. 
Several days ago the inventor de- 
clared that he purposed making 
such a test, holding that tea and cof- 
fee fell within the meaning of ‘in- 
toxicant’ banned by the Amend- 
ment. 

‘I intend to bring a friendly suit 
against some hotel or restaurant,’ 
said Mr. Maxim, ‘in order that the 
question may be disposed of. I have 
not yet selected the hostelry, but 
will get in touch with its manage- 
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ment before taking the action to see 
if it is willing that the test be 
made.’ ” 





THE MUSE IN LITIGATION. 


In a case appealed from the Pre- 
rogative Court of this State to the 
Errors and Appeals for the Novem- 
ber Term, the following verses seem 
to have been provoked by an ad- 
verse decision below. The case re- 
lated to the probate of a will. Tes- 
tator’s widow, cut off from partici- 
pation in the personal estate, filed a 
caveat, over which the will was ad- 
mitted to probate; whereupon, as 
claimed, she posted the following on 
the dwelling house which had been 
occupied by the testator in his life 
time: 

SCHEDULE No. 2. 


Dear little house you stand deserted 
Alone and Chill your heart 

You that I lived and cared for 
You were of my life a part. 


You welcomed us in October 
When the sun shone so bright and warm 
We felt within your shelter arms 
Could come no earthly . 


You opened wide your gracious arms 


And tried your best to please 
And peose and harmony echoed from your 
walls 


You were our pride and hearts-ease. 
We popes, to sit before your hearthfire 


rig: 
While the lamp with it’s mellow glow 
Seemed to lend a sweeter cadence 
To the music so soft and low. 


Each day you breathed anew your love 
As tho our love for you was understood 
And smiled indulgently upon us 
Always in the same sweet mood. 


Oh! little house you must remember 
When your master’s reason had fled 

How I prayed the ae to rd us 
——— I kept nightly virgil before his 


Then little house your master’s stenog- 
rapher 
With all plans carefully laid 
Took advantage of his.mental condition 
And had a will in her favor made. 


And then she advised your master to go 
awa ‘ 
Altho he was unable to go alone 
She provided funds for his servant brother 
To take him from his home. 


Then little house this woman so bad 
Her system of persecution of me beqan 
She refused to pay the gas and light bill 
a en my allowance from $50 
° 
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After nine days absence from home 
We ———_ your master back again 
And had two nurses on duty day and 


night 
To care for him, but ‘twas all in vain. 


For little house this same bad creature 
To suit her evil ces one day 

°* © © for her ally 
By a ruse took your master away. 


aaa | three days before your master’s 


ea 
I knew not where he was or if he was 
treated well, 
Oh little house you must remember 
These weeks, seemingly years of Hell. 


Little noe you heard our anguished 
80 


And prayers at eventide, for 
Our — were cruelly crushed 
And my soul by slander crucified. 


Aside from her ener $40. per week 
The stenographer power of attor- 
ney, thereby 
She was enabled to use freely all funds 
To put your master in Kirkbride to die. 
Little House you are mute imony 
As you stand ——— 
Of a wrong so cruel and nable 
~~ which no earthly punishment could 
atone. 


For it was all a plot so fiendish 
On the part of this woman so bad 
Whe vous stop at nothing to ease her 
rs 


Aside from revenge she was money- 
mad. 


Oh little house we were forced to leave 
you 
For this woman who for badness is 
hard to beat 
wes See checks to keep your master 


kbride 
-_ jae to pay for bread for us to 


And this bad woman steadfastly refused 
be master’s whereabouts to make 
own 
But soatinaet her system of persecu- 
n 
To drive me from my home. 
So little house we had to leave you 
But we love you just the same, and 
When the decision of justice is rendered 
We will be friends again. 
Then little house you will open wide your 
arms 


As you did some months ago 
your walls will echo our prayers of 


To God for his ministers of justice here 
below. 





OBITUARY. 


Mr. Munco J. Currie. 

Mr. Mungo J. Currie, of Jersey 
City, died at his home, 322 Charlton 
avenue, South Orange, Nov. I, 
1923, after a brief illness, although 
notice of his death has only re- 
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cently reached us. He was born in 
Greenville, now a part of Jersey 
City, N. J., January 24, 1857. He 
was a son of James and Ellen Cur- 
rie, a grandson of Wm. Currie, and 
a a of Mungo J. Cur- 
rie, on the paternal side, and on the 
maternal side a grandson of Robert 
Currie, and a great-grandson of 
John Currie, being of Scotch ances- 
try. He was a student in Hamilton 
Academy, Hamilton, Lanarkshire 
Scotland, from 1869 to 1872, and 
from 1873 to 1875 continued his 
studies in Elizabeth, New Jersey. 
He then matriculated in Princeton 
University and was graduated 
therefrom in the class of 1879, 
along with Woodrow Wilson, Mah- 
lon Pitney, Robert McCarter and 
many other men who became prom- 
inent in this State. Afterwards he 
placed himself under the preceptor- 
ship of the late Hon. Henry S. 
White, of Red Bank, in order to 
pursue his studies in the law, and of 
Judge John A. Blair, of Jersey City, 
and was admitted to the Bar of New 
Jersey at the Nov. Term, 1882. 
Upon his admission to the Bar he 
established an office in Jersey City. 
With the exception of about two 
years he continued in practice in 
Jersey City, achieving a large de- 
gree of success, especially in real 
estate lines, and bearing a high rep- 
utation for integrity, active in civil 
and political affairs. He was a 
member of the Princeton Club of 
New York City and the University 
Club, the Princeton Club, the Cit- 
izens Federation, Chamber of Com- 
merce and the Historical Society, 
all of Hudson County. He never 
married. His eldest surviving sis- 
ter is Mrs. W. M. Imbrie, of Engle- 
wood, N. J. He also left two other 
sisters, Miss Helen A. and Miss 
Margaret Currie, and two brothers, 
James and John Alexander Currie, 
all of whom made their home with 
their elder brother. 














